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RULE 28(a)(2)(A) STATEMENT

The parties to the case are appellants Yarkia draand Jacquelynn Wynn,
the respondents below, and appellee Charles Cd|dhelpetitioner below. In the
Superior Court, Ms. Tanner and Ms. Wynn were regesd by Maggie Donahue
of the Legal Aid Society for the District of Columb On appeal, the appellants
are represented by Ms. Donahue, as well as Becketrihl Jeannine Gomez, Julie
Becker, and Jonathan Levy, all of the Legal Aid i8gc of the District of
Columbia. In the Superior Court, Charles Caldwedls represented by Rodney
Mitchell. On appeal, Charles Caldwell is procegdmmo se No intervenors or
amici appeared in the Superior Court. On appeal, thed3tic Violence Legal
Empowerment and Appeals Project isaanicus curiagn support of appellants,

represented by its Legal Director, Joan S. Meier.
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STATEMENT OF THE ISSUE PRESENTED
Whether tenants of a rooming house “share a muasitience” with their
landlord, who lives in a separate basement apattmahattached to the rooming
house, such that the landlord can invoke the jigtisesh of the Superior Court’s
Domestic Violence Unit to obtain a Civil Protecti@mnder barring the tenants from

their home?



STATEMENT OF THE CASE

Appellants Yarkia Tanner and Jacquelynn Wynn iivéhe upstairs unit of a
two-family rental house. Their landlord, appel@karles Caldwell, lives in the
other unit, which is an attached English basemémiApril of 2015, Mr. Caldwell
filed a complaint for possession in the Landlordl afenant Branch, and Ms.
Tanner and Ms. Wynn counterclaimed, alleging owamgnt of rent and housing
code violations. That case remains pending.

In July of 2015, Mr. Caldwell alleged that Ms. T@an and Ms. Wynn
threatened him in relation to their ongoing landlnant dispute. Mr. Caldwell
asked the Domestic Violence Unit for a Temporargt&ation Order and Civil
Protection Order. As the basis for jurisdictionigsue such orders, Mr. Caldwell
asserted that he shared a mutual residence wittet@nts. The court entered a
CPO requiring Ms. Tanner and Ms. Wynn to vacateptieenises. This Court later
stayed that CPO, which had rendered the appellaoiseless. This appeal
challenges the trial court’s ruling that Mr. Caldwshares a mutual residence with
Ms. Tanner and Ms. Wynn as well as the resultirag tourt orders.

STATEMENT OF FACTS

Charles Caldwell owns the building at 9 T StrédE, which, at his request,

was licensed by the District of Columbia as a “Twamily Rental.” JA 66;

accord JA 72-73. As Mr. Caldwell testified, “it's a twanit — the basement is



separate from upstairs,” and Mr. Caldwell liveghe basement. JA 50, 74. The
upstairs unit is the main residence, which Mr. @eldl operates as a rooming
house. See JA 35-36, 58-62. Since August of 2014, Yarkia ffem and
Jacquelynn Wynn have rented a room from Mr. Caltlmelhe upstairs rooming
house where they also have access to the roomumgehlmmmon areas (including
bathrooms, the dining room, and the kitcheBgeJA 23-24.

A.  The Landlord-Tenant Action

In January of 2015, Mr. Caldwell began expressimywish to end Ms.
Tanner’'s and Ms. Wynn’s tenancy. He first senétéel purporting to terminate
their lease, then provided a 30-day notice to cbiwe vacate, and finally, on April
30, 2015, filed a complaint for possession in tlaadlord and Tenant Branch of
the D.C. Superior CourtSeeJA 23-24, 110-112.0n June 1, 2015, Ms. Tanner
and Ms. Wynn filed an answer and counterclaim,gatig they had overpaid rent
due to substantial violations of the D.C. Housingd€, including a lack of heat,
mouse infestation, roach infestation, bedbug iatest, mold, holes, and problems
with door locks. On July 29, 2015, the court emtlea protective order by consent,
which effectively ended direct payment of rent to. Kaldwell. SeeJA 21.

B.  The Criminal and Civil Protection Order Cases

Mr. Caldwell alleges that two days later, on J8ly 2015, as part of their

ongoing landlord/tenant dispute, Ms. Tanner and Wgnn threatened to kill him.



SeeJA 153-154. Ms. Tanner and Ms. Wynn were arrested charged with
misdemeanor attempted threat. As a condition @if ttelease from custody, Ms.
Tanner and Ms. Wynn were initially ordered not tmtact Mr. Caldwell and to
stay at least 100 yards away from hgeeJA 16-17, 20-21, 37-40, but the criminal
court later modified this condition to require thémstay only at least 10 feet away
from Mr. Caldwell,seeJA 15-16, 19-20, 51-52.

At the same time, Mr. Caldwell asked the Dome¥imence Unit to issue
Temporary Protection Orders (TPOs) and Civil Prodec Orders (CPOs)
specifically requiring Ms. Tanner and Ms. Wynn tacate their home — the same
relief that Mr. Caldwell was simultaneously seekirgm the Landlord and Tenant
Branch but which that Branch had not then (andnmasow) granted. As the sole
basis for jurisdiction by the Domestic Violence tiir. Caldwell asserted that he
shared a mutual residence with his tenar8seJA 41, 44. The court issued the
TPOs and ordered Ms. Tanner and Ms. Wynn to vabat@remises immediately,
rendering them homeless.

On August 17, 2015, Ms. Tanner and Ms. Wynn fiMations to Dismiss
Mr. Caldwell’s petitions for CPOs. They arguedttttee Domestic Violence Unit
lacked authority to adjudicate these cases becthgsedid not share a “mutual
residence” with Mr. Caldwell and that this mattexidnged in the Landlord and

Tenant Branch rather than the Domestic Violencd.Unhhey also pointed out that



Mr. Caldwell was abusing the CPO process in orderemnd-run the tenant
protections provided in the Rental Housing Act, #rat the court should look with
skepticism on a landlord trying to evict a tendmbugh the CPO process instead
of by obtaining a writ of eviction in the Landlomhd Tenant Branch. Mr.
Caldwell opposed the motion on the ground thaubkes of some common areas in
the upstairs rooming house meant that he shareditaaimresidence with his
tenants.
Mr. Caldwell’'s counsel told the court that Mr. Calell lived in the

basement of 9 T Street, NE, JA 58-59, and Mr. Calthimself testified that he
sleeps in the basement, where he lives with hiscia, JA 73-74, 86. The

basement apartment occupied by Mr. Caldwell hasejparate entrance,” “one
bedroom,” a “living room,” a “kitchen” (with fourdrners, a sink, and cabinets),
and “a bathroom.” JA 59-6Accord JA 73-77, 79, 83-84, 96. Mr. Caldwell
registered 9 T Street, NE with the District as aoTkamily Rental, including his
basement apartment as one unit and the upstainsimgdiouse as the otheGee
JA 66, 72-73.

Mr. Caldwell additionally claimed that he had ugettions of the upstairs
rooming home at various times, including the bathts, dining room, kitchen,

and hallways. These assertions were disputed)libotately accepted by the trial

court. SeeJA 152. There was similarly conflicting testimomgarding the events



of July 31, 2015, and the court again credited Galdwell’'s version.SeelJA 156.
Accordingly, the court concluded that Ms. Tanned &fs. Wynn had committed
an intrafamily offense and issued CPOs requiringnthto vacate their home
(which, in light of the previously issued TPOs, mieeontinuing to stay away from
their home). SeeJA 114-119. The court specifically rejected Manfier and Ms.
Wynn's proposed 10-foot stay-away order that wodde paralleled the orders
issued in their pending misdemeanor cases.

On September 3, 2015, Ms. Tanner and Ms. Wynn filetices of appeal
from the CPOs, JA 120-123, as well as motions talimothe CPOs pending
appeal to allow them to remain in their home wlstd#l requiring them to stay
away from Mr. Caldwell. The trial court denied skemotions on September 11,
2015. JA 147-163.

On September 16, 2015, Ms. Tanner and Ms. Wyed fihotions to modify
pending appeal with this Court. The bases fordhmsetions, like the motions filed
with the Domestic Violence Unit earlier, were thaeither Mr. Caldwell's
residence in his separate basement apartment soodtiasional use of some
upstairs common areas meant that he shared a “hrasidence” with his upstairs
rooming house tenants (Ms. Tanner and Ms. Wynrg,that Mr. Caldwell should
not be permitted to abuse the streamlined proceasldress domestic violence in

order to end-run the Landlord and Tenant Branclectewi procedures. Those



motions were supported by amicus curiaesubmission from the Domestic
Violence Legal Empowerment and Appeals Project (D&AP). DV LEAP
described the legislative history of the Districdlemestic violence statutes and
explained that the Legislature never intended tpae® the special procedures
employed by the Domestic Violence Unit to encompmhsgutes between landlords
and tenants who live in the same physical edificedn not share a residence in
any functional or meaningful sense. DV LEAP alsovixled its perspective as a
leading advocate of domestic violence victims ia fistrict that extending the
reach of domestic violence laws to encompass saamafidrd/tenant disputes would
enlarge the jurisdiction of the Domestic Violenceitifar beyond its core mission
and thereby detract from the Unit's goal of promglsafety and just redress for the
true victims of domestic violence.

This Court granted those motions on September @55 2and stayed the
CPOs with the conditions that Ms. Tanner and Msnk/stay at least 10 feet away
from Mr. Caldwell and not assault or threaten himdestroy his property. In
granting this interim relief, this Court quoted ttelowing excerpt fromBarry v.
Washington Post Cp529 A.2d 319, 320-21 (D.C. 1987): “To prevail@motion
for stay, a movant must show that he or she idyliteesucceed on the merits, that
irreparable injury will result if the stay is dedighat opposing parties will not be

harmed by a stay, and that the public interestriatloe granting of a stay.” This



Court’s stay order allowed Ms. Tanner and Ms. Wiack into their home after
having been homeless for nearly two months. Msin€éaand Ms. Wynn have
remained in their home since that time and havetim&atened or harmed Mr.
Caldwell.

SUMMARY OF THE ARGUMENT

A landlord (Mr. Caldwell), who lives in a self-cammed basement apartment
with its own entrance, bedroom, living room, batmy and kitchen, does not
share a “mutual residence” with his tenants (Msinea and Ms. Wynn), who live
in a rooming house with its own entrance, bedrodivisl)g room, bathrooms, and
kitchen, simply because their separate units aregfaa single edifice with one
roof over both. To the contrary, Mr. Caldwell higlfsregistered the edifice that he
owns at 9 T Street, NE as one containing two sépanats, and he resides in one
of those separate units, while Ms. Tanner and MgniWreside in the other.
Individuals who live in different units within thr@ame edifice do not live together
or share a residence.

The fact that the landlord in this case also ocresly used some of the
common rooms in the upstairs rooming house doesean that he resided there.
Using a room within a unit is very different fromsiding in that unit. When Mr.
Caldwell occasionally used part of the upstairsmiogy house, he continued to

reside in the basement apartment. Indeed, hismow use of rooms upstairs was



similar to the occasional use that any visitor rhiglake of those rooms, including
using the bathroom and the kitchen while visitiegidents of the rooming house.
But just as those visitors did not become residefithe rooming house by using
its bathroom, neither did Mr. Caldwell become adest of the rooming house by
his occasional presence upstairs. To the contedrgll times relevant here, Mr.
Caldwell resided in the basement unit, which heigiheded as its own unit,

separate from the upstairs rooming house.

Various District statutes and a separate segmetiteoSuperior Court — the
Landlord and Tenant Branch — are devoted to théness relationship between
landlords and their tenants. Those statutes aaidBhanch specifically address
attempts by landlords to evict tenants from theimks. The landlord-tenant forum
is well-suited to address Mr. Caldwell's attemptsetvict Ms. Tanner and Ms.
Wynn here.

Different statutes and a different unit of the SugpeCourt — the Domestic
Violence Unit — are devoted to preventing and cdmiaviolence between
individuals who have specified personal relatiopshiMr. Caldwell does not have
any personal relationship with Ms. Tanner or Ms. WynHis only relationship
with them is that of their landlord, and the onason he was able to use some of
the common areas in their residence was that theislandlord. His dispute with

them does not belong in the Domestic Violence Ufihat Unit should retain its



statutory mandate to address true domestic violemk leave landlord/tenant
disputes to the Landlord and Tenant Branch.

Regardless of the proper unit of the Superior Cmuhtear this matter, it was
an abuse of discretion to effectively evict Ms. i@anand Ms. Wynn from their
home when Mr. Caldwell’'s asserted interest in hfety was adequately protected
by a stay-away order that did not require Ms. Taramel Ms. Wynn to leave their
home. Indeed, a Division of this Court did prelyigbat by staying the CPO while
ordering Ms. Tanner and Ms. Wynn to have no comattt Mr. Caldwell. Mr.
Caldwell has not alleged that Ms. Tanner or Ms. Was harmed or threatened
him in any way since this Court put that order lace.

ARGUMENT

The trial court made two dispositive errors. Fiest a matter of law, the
parties in this case do not share the “mutual ezgid” necessary to proceed under
the Intrafamily Offenses Act absent any other fahilsexual, or intimate
relationship. Second, the trial court abused igsrdtion in requiring Ms. Tanner
and Ms. Wynn to leave their home when it had leastt options that would have
served the purpose of the intrafamily statute withendering them homeless.
These errors are especially clear in light of teatife mosaic” of the parties’
relationship, which reflects a landlord battling ltenants over rent and housing

conditions.

10



l. THE PARTIES DO NOT SHARE A MUTUAL RESIDENCE.

The Intrafamily Offenses Act provides for the ertfya CPO only when the
petitioner and the respondent have a specifiedioakhip or in cases involving
sexual assault, sexual abuse, or stalkiggeD.C. Code § 16-100&t seq. The
trial court issued the CPOs here on the basis Mwat Tanner and Ms. Wynn
“shared a mutual residence” with Mr. Caldwell. § 16-1001(6)(A);seeJA 41,
44 (CPO petitions). This Court should reverse bseahe facts found by the
Superior Court (and not contested here) do nottitotesa shared mutual residence
under the statuteSee e.g, Tippett v. Daly 10 A.3d 1123, 1126 (D.C. 201031
bang (meaning of statutory phrase reviewdd nov). Mr. Caldwell is the
landlord of a two-unit building. He lives in onelfscontained apartment unit with
its own entrance, bedroom, living room, kitchend dathroom. Ms. Tanner and
Ms. Wynn are tenants in the other unit — a roonhingse with its own separate
entrance, bedrooms, living room, kitchen, and lwatins. Because they live in
separate units, Mr. Caldwell does not “share[] atualuresidence” with Ms.
Tanner or Ms. Wynn.

A. Individuals Who Live in Different Units within &ingle Edifice Do

not “Share a Mutual Residence,” Especially WherehBdnit Has Its
Own Bedroom(s), Living Room(s), Bathroom(s), antcKen.

Mr. Caldwell registered 9 T Street, NE with the bt of Columbia as a

“Two Family Rental.” SeeJA 66, 72-73. By regulation, a Two Family Rental

11



encompasses two separate residences: (1) “ansBnbghsement apartment,
converted basement apartment, or carriage houssimgle-family home,” and (2)
“the main residence.” 14 DCMR § 201.1(b). Thepemy at 9 T Street, NE fits
this description. Mr. Caldwell lives in the Endlibasement portion of the Two
Family Rental.Seee.g, JA 58-59 (“THE COURT: Basement. That's whereryo
client lives? MR. MITCHELL [Mr. Caldwell’'s counsel That's where my client
lives.”); JA 50 (“THE COURT: And which — and yoe’nn the basement? MR.
CALDWELL: Correct.”). Mr. Caldwell and his courideoth repeatedly referred
to his “basement apartment,” JA 56, 62, 83, 94, hrsdunit meets the legal
definition of an apartmenseel4 DCMR § 199.1 (defining “apartment” as “one or
more habitable rooms with kitchen and bathroomlifees exclusively for the use
of and under the control of the occupant of them®).” SeeJA 104 (Mr.
Caldwell’s counsel’s closing argument, stating gltoes not say that he does not
have a basement apartment. That's, that's whatwedestified in open court that
he has a space in his English-style basement ¢hiatds.”).

By contrast, Ms. Tanner, Ms. Wynn, and other tendive in the “main
residence” portion of 9 T Street, NE, which Mr. @&éll operates as a rooming
house. Like the basement apartment, the roomingédas its own separate
entrance, doorbell, bedroom(s), living room, kitchand bathroom(s). The parties

thus occupy different residences and do not shanataal residence as a matter of

12



law, especially where, as here, these two sepaesidences have nothing in
common except they are separate parts of a singl@irg that has one common
roof, one common foundation, one common street emddrand some common
outdoor space.

Moreover, as used in both common parlance and damaslence law, the
phrase “share a mutual residence” refers to rooesndhat is, individuals who
occupy the same “dwelling unit,” which is definesi“any room or group of rooms
forming a single unit which is used for living, sfgng, and the preparation and
eating of meals.” D.C. Code §47-813(d)(3). Tldsurt's two decisions
addressing what constitutes sharing a mutual reseleeinforce that view. In
Shewarega v. Yegza®47 A.2d 47, 50 (D.C. 2008), the parties both mdich a
rooming house, which is a single residence in witkeh residents have separate
bedrooms but share a kitchen, living room, hallwasstrance, and bathrooms.
This Court left undisturbed the trial court's camibn that these elements
constituted a single mutual residenctd. at 52. This Court distinguished the
shared residence i8hewaregarom the situation infSalvattera v. RamireZ,11
A.3d 1032, 1034 (D.C. 2015), in which a sexual aksactim and perpetrator both
lived in the same apartment building and used #messtaircase to access their
respective apartments, which required the victinfréguently come within a few

feet of the perpetrator’'s apartment. This Courtexily noted that the victim in

13



Salvaterra“never lived with [her] assailantid. at 1036,because they lived in
separate apartment units within the building, aedher their close proximity
within the same edifice nor their shared entramzkiaternal stairwell made these
two separate dwelling units a single shared mutesience. Again, in common
parlance, co-residents of a single rooming house ipa characterized as
roommates or housemates, while residents of sepaprtments within a single
building cannot. See Robinson v. Block869 F.2d 202, 209 (3d Cir. 1989)
(“Indicia of not living together might includeter alia, separate entrances and
locks, separate finances, utility bills and telepd® and essentially separate living
guarters.”). It is further relevant that, undeddeal law, a basement apartment
with a separate entrance and its own kitchen atitkdian that lacks an interior
passage to the upstairs main residence of a heusaseparate residence from the
upstairs unit. SeeCohen v. United State999 F. Supp. 2d 650, 670 (S.D.N.Y.
2014) (applying 26 C.F.R. § 1.121-1(e)(2)).
B. A Person Who Resides Elsewhere Does not BecoResalent of a
Rooming House by Visiting the Rooming House andnysits
Common Areas.
The trial court based its erroneous legal commtughat Mr. Caldwell
shared a mutual residence with Ms. Tanner and Msnj\hot on where any of the

partieslived, but instead on Mr. Caldwell’'s allegations that“hegularly usesthe

common areas” upstairs. Despite conflicting evaderthe trial court found that

14



“although [Mr. Caldwell] uses the bathroom in tresbment heometimesises the
upstairs bathroom,” “showers in the upstairs baihrdhree times or more each

7 Ly

week,” “interacts with his tenants every day in thain level of the house,

uses
the dining room area to conduct business abouirmes a month,” “[o]n holidays
and special occasions, . . . uses the kitchen®mian level and back porch,” JA
149-151 (emphasis addedgeJA 86-90, and stores items upstairs, JA 90-91t, Bu
as a matter of law and common sens#ga space is very different frorasiding

in that space. Indeed, the regulation definingoarhing house,” specifically notes
that the “occupants”i.e. residents) do not have exclusive control over @nd/
access to common areas, and thus Mr. Caldwell's™ao6those areas — no matter
how extensive — does not, as a matter of law, nhdkea resident of the rooming
house.

Such use is, instead, consistent with being a msitor or invitee (or a
trespasser). Indeed, a friend of Mr. Caldwellstiteed that he visited the common
areas in the upstairs rooming house just as Mzl himself did. SeeJA 92-
103, 105-106 (Mr. Caldwell's longtime friend Riclorris testifying that he had
used the front and back porches, and upstairsglimaom, kitchen, and bathroom
at 9 T Street, NE as a visitogee alsoGreenpeace, Inc. v. Dow Chem. C@&7
A.3d 1053, 1060-61 (D.C. 2014) (tenants have tlyhtrito allow visitors in

common areas)arker v. Martin 905 A.2d 756, 760 n.13 (D.C. 2006) (quoting

15



regulation distinguishing between a “resident” aad“regular visitor to the
residential premises who spends a substantialgpodi his time in the residential
premises”);Childs v. Purl| 882 A.2d 227, 234 n.11 (D.C. 2005) (sani&pwn v.
United States627 A.2d 499, 503-04 (D.C. 1993) (uninvited \asibn apartment
stairwell landing); Curry v. United States520 A.2d 255, 265 (D.C. 1987)
(individuals found in an apartment and possesseys ko the apartment, one of
whom paid rent for the apartment, “were not redigleaf that apartment because
they appear not to have slept theténjted States v. Andersph75 U.S. App. D.C.
75, 79, 533 F.2d 1210, 1214 (1976) (noting nondedi access to rooming house
common areas)Jnited States v. Gonzale41 U.S. App. D.C. 144, 145, 436 F.2d
298, 299 (1970) (distinguishing between a residém@n apartment and a frequent
visitor). Indeed, a close friend or personal d@asisto one of the residents of the
rooming house might well use all of the common srpest as Mr. Caldwell
allegedly does, but that would not convert thenfier personal assistant into a
resident, especially when that friend or persosalstant — like Mr. Caldwell here
— had his own separate residence with its own gigepating, bathing, and living

spaces.
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C. Equating a Landlord’'s Use of a Rooming House@n@on Areas
with the Landlord Residing in the Rooming House \Wo8ubvert
Both District Housing Law and District Domestic \@oce Law.
Finally, from a practical perspective, treating Maldwell as if he shared a
mutual residence with Ms. Tanner and Ms. Wynn waubtl properly implement
District law. The District has a law — the Rerttldusing Act — that was enacted
specifically “to strike a balance between the mglof landlords and tenants,”
Tenants of 2301 E St., NW v. District of Columbental Hous. Comm’n580
A.2d 622, 628 n.11 (D.C. 1990), as “a comprehensoleeme for the regulation of
rental housing in the District¥Winchester Van Buren Tenants Ass’n v. District of
Columbia Rental Hous. Comm’'s50 A.2d 51, 53 (D.C. 1988). Similarly, the
Superior Court’'s Landlord and Tenant Branch is $aclion the landlord/tenant
relationship (as its name suggests) and specyficebsigned to quickly and fairly

adjudicate efforts by landlords to evict their tetsa SeelLandlord and Tenant

Branch http://www.dccourts.gov/internet/superior/org igi@ndlordtenant.jsf

(last visited January 5, 2015) (“The Landlord anenhdnt Branch handles all
actions for the possession of real property.”)isHpecific law and judicial branch
recognize that “[tjhere are unique factual and llefjaracteristics of the landlord-
tenant relationship that justify special statutdrgatment inapplicable to other
litigants.” Lindsey v. Norme#d05 U.S. 56, 72 (1972). Mr. Caldwell initiates h

litigation against Ms. Tanner and Ms. Wynn in thentlord and Tenant Branch,
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and that is where it clearly belongs. It invoheedandlord’s action against his
tenants seeking possession of real property, afmks not involve any relationship
other than the landlord/tenant relationship.

The District has a separate law — the Intrafamilife@ses Act — that
specifically addresses domestic violence. As ign@ suggests, “the broad
remedial purpose of the Intra-family Offenses As} fo protect victims of family
abuse from both acts and threats of violendedbinson v. Robinso886 A.2d 78,
86 (D.C. 2005). Although the Intrafamily Offensi&st also encompasses certain
offenses (sexual assault, sexual abuse, and gjaliegardless of the relationship
between the individuals involved and also encongmsspecified personal
relationships that are similar to familial relatshps, it has never covered any
business or professional relationship, including tAndlord/tenant relationship.
The Superior Court’s Domestic Violence Unit wasateel in significant part to
hear cases involving this specific statigeeRobinson v. United Stateg69 A.2d
747, 750-51 (D.C. 2001), with the goal “to effedwdhe statutory intent of
eliminating domestic and family violence,” Supet. Dom. Violence Unit R. 1.
The dispute between Mr. Caldwell and his tenante liwes not fit within the
category of cases covered by the Intrafamily Ofésn#ct and in which the
Domestic Violence Unit is expert. It involves nergonal relationship of any kind

— domestic, familial, family-like, friendly, or o#lnwise — and instead involves a
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run-of-the-mill landlord/tenant dispute includingy attempt by the landlord to
evict the tenants.

Interpreting the Intrafamily Offenses Act as cowmgrithe relationship
between Mr. Caldwell and his tenants here wouldeumihe the District’s housing
laws because it would effectively allow landlordsiiove eviction proceedings out
of their designated forum (the Landlord and Terinainch), which is expert in the
landlord/tenant relationship generally and evigiian particular and which is
guided by statutes focused on balancing the intemddandlords and tenants, into
a different forum (the Domestic Violence Unit) wikosxpertise and statutory law
focus on familial and other family-like personalateonships typically not present
between a landlord and tenant. This would undezntive balancing of landlord
and tenant interests under District housing laspde the fact that such balancing
was intended to be part of “a comprehensive schiemée regulation of rental
housing in the District.” Winchester 550 A.2d at 53. That balancing would be
especially undermined because a landlord can chtmsese rooming house
common areas (and thereby, according to the decksow, choose to become a
co-resident with his tenants), while a tenant hagetiprocal ability to use areas
within a landlord’s home.SeeGeorge Washington Univ. v. Weintrautb8 A.2d
43, 53 (D.C. 1983) (apartment landlord retains e@aspility for and access to

common areas). In short, under the decision betoilandlord could unilaterally
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choose to “share a mutual residence” with the teaad thereby unilaterally create
a relationship covered by the Intrafamily Offengeg, while the tenant cannot
make either of those choices. This landlord-favgpmule would upset the careful
balance between landlords and tenants struck byri@ishousing laws and

implemented by the Landlord and Tenant Branch.

At the same time, treating landlords who use thewmon areas in their
rooming houses as residents of those rooming hofmsethe purposes of the
Intrafamily Offenses Act would undermine Distriabrdestic violence law. The
Act is “adistinct statutory scheme for handling intrafamily offenaesl protecting
victims against further abuselh re Robertson940 A.2d 1050, 1055 (D.C. 2008)
(emphasis added). The Domestic Violence Unit wagaldished by the Chief
Judge to hear domestic violence casgslusively’ Robinson 769 A.2d at 748
(emphasis added). Assnicus curiaeDomestic Violence Legal Empowerment and
Appeals Project (DV LEAP) explained below, expagdthe reach of both this
statute and the Domestic Violence Unit to incluffertses between landlords and
tenants would undermine the focus of the statutk @nit, thereby diminishing
their ability to serve their purpose of helping thetims of true domestic violence
who are either the victims of specified crimes abtissue here (sexual assault,
sexual abuse, and stalking) or who are in specifi@ailial or domestic

relationships also not present between the land@dodihis tenants here.
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.  THE COURT ABUSED ITS DISCRETION IN REQUIRING MS
TANNER AND MS. WYNN TO VACATE THEIR HOME.

The Court abused its discretion in requiring Msnidexr and Ms. Wynn to
vacate their home. “[O]rdering a person to vatedeor her home . . . is a serious
step, not to be lightly undertakenRobinson v. Robinsoi®86 A.2d 78, 86 (D.C.
2005). The trial court must weigh the facts cdhgfubalancing the respondent’s
property rights against the need to safeguard ¢tiégner’s security and peace of
mind. See id. Salvattera v. Ramire4,11 A.3d 1032, 1037-38 (D.C. 2015). And
in shaping a remedy under the statute, the coust roonsider the “balance of
harms” that will result from an order of one kind another. Cruz-Foster v.
Foster, 597 A.2d 927, 930 (D.C. 1991galvattera 111 A.3d at 1037. In
conducting this balancing, the courts must consttler “entire mosaic” of the
relationship between the parti€xuz-Foster 597 A.2d at 930seeTyree v. Evans
728 A.2d at 101, 106 (D.C. 1999) (in a CPO actieeksng an order to vacate a
home, “the court is bound to consider the ‘entisaic™). As detailed below, the
trial court erred by failing to engage in this bedmg process, provide rational
explanations for its conclusions, consider theremhosaic, and address applicable
legal presumptions.

With respect to Ms. Tanner and Ms. Wynn'’s interets trial court stated
that the CPOs would not cause them irreparable bacause — in the court’s view

— its “order to vacate was within the court’'s broainedial power under the
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Intrafamily Offenses Act.” JA 160. As noted incBen |, above, the trial court’s
premise is wrong; the Intrafamily Offenses Act daesapply here. Moreover, the
court’s logic is flawed. Whether or not the Inamafily Offenses Act applies here is
independent of whether — or how much — an ordewineg Ms. Tanner and Ms.
Wynn to vacate their home harms them. Even ifttt@ court had correctly
concluded that it had statutory authority to orts. Tanner and Ms. Wynn to
vacate their home (which it did not, as noted apavevas still required to balance
the harms involved in issuing such an order, arfdiiéd to do so by failing to
weigh any harm to Ms. Tanner and Ms. Wynn. In,fd@t harm — homelessness —
Is per seirreparable. SeeAkassy v. William Penn Apartments Ltd. P’si891
A.2d 291, 309 (D.C. 2006) (“The upheaval of theatg#rfrom his home, even if he
can find alternative housing, creates a cognizmt#earable injury.”). Indeed, the
CPOs here predictably caused extreme hardships onT&hner and Ms. Wynn,
who had to endure unsafe, unsanitary, unhealthy,usalignified conditions as a
direct result of the CPOs issued he&eeJA 63 (noting that Ms. Tanner and Ms.
Wynn have slept in parks); JA 164-166 (Ms. Tanndgeslaration, describing the
hardships of sleeping in parks a majority of thmeti as well as an emergency
room, a trailer with no water or electricity, andshelter with bedbugs). It is
precisely this harm that prompted this Court toentitat “ordering a person to

vacate his or her home . . . is a serious step,todie lightly undertaken.”
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Robinson 886 A.2d at 86. And in those cases in which @airt has approved
that serious step, it is because of danger fartgréiaan that supposedly posed by
Ms. Tanner and Ms. Wynn here, each of whom allggetéred a single threat on
a single occasion and never engaged in any vialentowards Mr. Caldwell Cf.

id. at 87 (order to vacate home followed years of @aysand mental abuse and
property damage, topped off by post-CPO effortsh&wass and intimidate);
Salvattera 111 A.3d at 1034 (individual who committed sexas$ault ordered to
vacate home).

The trial court similarly erred in purporting toayze Ms. Caldwell's need
for a CPO that required Ms. Tanner and Ms. Wynwattate their home. The court
credited Mr. Caldwell’s testimony that he feared. Manner and Ms. Wynn, but its
explanation — that this fear was supported by ardgmant’s vague testimony that
“the home was violent while respondents residedetheand by “the smell of
[unspecified] drugs coming from respondents’ roems illogical. JA 161.

The trial court also failed to apply a statutorggarmption that Mr. Caldwell
sought the CPOs in retaliation for Ms. Tanner ansl. M/ynn seeking redress
against him in the Landlord and Tenant Branch. &yrid.C. Code § 42-3505.02,
the court was required to presume that Mr. Caldsvelllegations against Ms.
Tanner and Ms. Wynn were retaliatory because heentfamse allegations within

six months after Ms. Tanner and Ms. Wynn exercibed legal rights as tenants
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by, among other things, filing a counterclaim i ttandlord and Tenant Branch.
SeeGomez v. Independence Mgmt. of Del.,, 1867 A.2d 1276, 1289 (D.C. 2009).
That presumption applies even taking Mr. Caldweld¥egations as true and
therefore assuming that he was legally entitleddek CPOs. Seeid. at 1290
(section 42-3505.02 applies even to landlord astitthat would otherwise be
lawful”). Moreover, although the presumption ofaleation “is triggered even in
the absence of direct evidence, whether from tharteor anyone else, that the
landlord in fact acted with a retaliatory motivédtidges v. Clark 59 A.3d 978,
984 (D.C. 2013), there was such evidence here.Cdlidwell sought CPOs against
Ms. Tanner and Ms. Wynn despite the fact that themical court had already
ordered them to stay away from him in order to emgus safety as required by
D.C. Code § 23-1321(c)(1)(B). This is direct evide that he sought the CPOs in
retaliation for Ms. Tanner’s and Ms. Wynn'’s allagas of housing code violations
in the Landlord and Tenant Branch, rather tham&uee his own safety, which the
criminal court had already done. To rebut theustay presumption (and
evidence) that Mr. Caldwell’s motivation in seekitgg CPOs was retaliatory and
not based on genuine fear, Mr. Caldwell would hkhad to produce “clear and
convincing” evidence that he lacked a retaliatootive. Bridges 59 A.3d at 982,
984; D.C. Code § 42-3505.02(b). He produced nd wdence, and the trial

court therefore erred in accepting his assertedveot
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The trial court similarly erred in failing to codar the “entire mosaic” of
the relationship between the parties, which furtieres any claimed fear on Mr.
Caldwell’s part. SeeCruz-Fosteyr 597 A.2d at 930Tyree 728 A.2d at 106 (in a
CPO action seeking an order to vacate a home,ctthet is bound to consider the

‘entire mosaic™). This is not a situation of fdmal violence, sexual assault, or
stalking. Rather, the “entire mosaic” here revealandlord seeking to rid himself
of troublesome tenants. He first sought redressariLandlord and Tenant Branch,
but, when thwarted in that forum, sought a CPO.d,An particular, he did not
seek a CPO that merely required the tenants toastay from him (which they
were already required to do) but sought a CPO gpatifically required them to
leave the leased premise® ( their home). With this view of the entire mosaic
is clear that Mr. Caldwell turned to the Domestiolgnce Unit, not out of fear for
his safety, but in retaliation for the counterclaifited in the Landlord and Tenant
Branch and in order to obtain the eviction ordext thad eluded him in the proper
forum. The trial court erred in failing to considthis entire mosaic and in
therefore wrongly concluding that Mr. Caldwell hadyenuine fear for his safety
and in erroneously balancing his interest in saBgginst Ms. Tanner and Ms.
Wynn's interest in avoiding homelessness.

Finally, the trial court abused its discretion ireighing the competing

interests here when it declined to issue a moregddnCPO as requested by Ms.
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Tanner and Ms. Wynn. The requested CPO would hexygired Ms. Tanner and
Ms. Wynn to stay away from and not interact with. aldwell but would also

have permitted them to remain in their home. Tila ¢ourt’s only explanation for

rejecting their proposal was the court’'s concludibat Mr. Caldwell’s fear was

“REAL.” JA 161. Even if Mr. Caldwell’'s fear was reais safety would have

been assured by a stay-away order, so his sulgdet@r could not justify the court
unnecessarily ordering Ms. Tanner and Ms. Wynnattate their home in addition
to staying away from Mr. Caldwell. A Division dis Court apparently agreed
that Mr. Caldwell’'s safety could be assured by ay-stway order, as it required
Ms. Tanner and Ms. Wynn to stay away from Mr. Callwhen it stayed the

CPOs and allowed Ms. Tanner and Ms. Wynn to retoittheir home. Moreover,

events since this Court stayed the CPOs demonghata simple stay-away order
does assure Mr. Caldwell's safety without rendefihgy Tanner and Ms. Wynn

homeless.

There may be unusual circumstances in which treigaship between a
landlord and tenant is covered by the Intrafamiffe@ses Act. SeeShewarega v.
Yegzaw 947 A.2d 47, 50 (D.C. 2008) (tenant can obtairOC&yainst landlord
when they both live in the same boarding house evtteey share a kitchen, living
room, dining room, entrance, and hallways and tbezeshare a mutual residence).

But courts should scrutinize such allegations cdisef especially when the
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landlord asks for a CPO that has the effect oftangcthe tenant. The court in
Leaverton v. LasicalOl S.W.3d 908 (Mo. Ct. App. 2003), recognized this
problem and reversed a trial court’s grant of &qution order requiring a tenant to
vacate, noting that the domestic violence stataskeuwhich the trial court found
authority to order the tenant to vacate was neniced to be a solution for disputes
arising between landlords and tenants. As thetaooted, “[tlhe potential for
abuse” of the statute was great, and the harnt#matesult from such abuse is real
and significant. Id. at 912 (quotingWallace v. Van Pelt969 S.W.2d 380, 387
(Mo. Ct. App. 1998)). That is particularly true &re, as here, the landlord does
not invoke domestic violence law in order to seeitay-away order for his own
safety, but instead, already armed with an adegstg-away order, seeks a
further order requiring the tenants to vacate &g effectively evicting them (the
typical relief which the Landlord and Tenant Branedis designed to provide).

The Intrafamily Offenses Act is a remedial statatel must be construed
broadly “for the benefit of the class it is intedd® protect.” Maldonado v.
Maldonadq 631 A.2d 40, 42 (D.C. 1993). But that statuteswat intended to
protect landlords seeking to evict their tenanitsstead, the Rental Housing Act
addresses such attempts, and the Landlord and fT&ramch balances the

interests of landlords and tenants by providingllards with an expedited avenue
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for eviction while also recognizing the extreme rsage of affordable housing in

the District and the need for broad tenant probecti

CONCLUSION

For the foregoing reasons, the Court should revémsedecision of the

Superior Court, vacate the CPOs issued againstTsisner and Ms. Wynn, and

remand this action with instructions that it bemissed.
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