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STATEMENT PURSUANT TO RULE 28(a)(2)(A)

The parties in this case are the former employensGmer Action Network, the
Petitioner, and Frances Tielman, its former empdoyiee Respondent. CAN was represented in
the Office of Administrative Hearings by ThomasNBartin of the Employer Advocacy Program
and in this Court by Connie N. Bertram of CooleyFLL Ms. Tielman was represented in the
OAH by Tonya Love of the Claimant Advocacy Prograwgtropolitan Washington Council,
AFL-CIO. Ms. Tielman is represented in this Coloyt John C. Keeney, Jr. of the Legal Aid

Society of the District of Columbia. No intervesar amici have appeared.
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QUESTION PRESENTED

In this unemployment benefits determination, whethéstantial evidence supports the
administrative law judge’s finding that Ms. Tielmhad good cause for her voluntary resignation
as Director of Training at Consumer Action Netw@®AN") five days after CAN reduced her
full-time position to 30 hours per week and reduded employer contribution of health
insurance premiums from 100 percent to 50 pereamt,Ms. Tielman determined that she could

not live on that reduced compensation.

STATEMENT OF THE CASE

This case arises out of a decision by an AdmirtisgaLaw Judge (ALJ) at the D.C.
Office of Administrative Hearings (OAH), awardinghemployment benefits to Respondent
Frances Tielman because the ALJ found that sheestablished good cause for resigning
voluntarily from her job. Ms. Tielman left her jolith CAN in October 2010, after the
employer announced that it was reducing her houasd-thus her pay — by 25 percent, and
increasing her health insurance premium. Ms. Taginsought unemployment compensation
from the Department of Employment Services (DOB&)ich denied her claim. She then
sought review at OAH, which reversed the DOES deciand awarded her benefits. CAN now

appeals that determination.

STATEMENT OF FACTS

Ms. Tielman, a single mother supporting two chitldreegan working as Director of

Training at CAN on December 1, 2008. App. 44,I®-7.1 This was a full-time position that

! “App.” refers to the appendix filed by Petition&Ex.” refers to an exhibit in the record

below, “Tr.” refers to the hearing transcript; dihd to the lines in the transcript. Respondent
notes the error on the cover page of petitioneiif In listing counsel for Ms. Tielman also. So

1
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involved working with mental health advocates anmdppring data and reports for CAN'’s
primary funder, the District of Columbia DepartmentVental Health (DMH). App. 45-46, Tr.
[.45:10-16, 1.46:10-13.

In October 2010, the District significantly reduc€EAN'’s funding. App. 31, Tr. 1.3-4.
On October 11, 2010, Brenda Smith, Director of &anel and Finance at CAN, sent a
memorandum to all employees detailing the budgeétiagons and CAN'’s planned response.
App. 112. In particular, the organization annowht®vo significant changes that will affect
every employee as follows:

» “Effective immediately all full time employee houase reduced from forty hours per
week to 30 hours per week. ...

* “Health insurance will no longer be paid at 100%AN. Under the new contract

health insurance will be paid at 50% and employé#de responsible for 50%
which will be a deduction from the payroll.”

The following day, CAN leadership held a meetingligcuss the cuts. App. 54, Tr. 1.23-
24. At that meeting, Ms. Tielman learned that @dition to the changes in her compensation,
CAN was restructuring the workday, replacing a 3@ute paid lunch period with an hour of
unpaid lunch. Ms. Tielman explained that the neteslule would “make][] it impossible for me
to even work a part time job because | technicstily have to be downtown in proximity of the
office . . . if | have to take an hour unpaid luriciApp. 56, Tr. 1.19-24. She informed her CAN
superior that, as a result of this combinationiafuenstances, “I didn’t know how | was going to

do it. . . . I didn’t know how | was going to makads meet.” App. 55, Tr. 1.21-24. She further

the record is clear, counsel for Ms. Tielman cotetrio the contents of the appendix, not the
contents of the CAN brief.
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explained that “I'm a single mother with two kidadathis presents a great hardship on me.”
App. at 55-56, Tr. 1.25-p.56 |.1.

Five days later, on October 17, 2010, Ms. Tielmabnsitted her letter of resignation.
App. 106. The letter focused on the changes tatmpensation: “My work hours were reduced
to 30 hours from a 40-hour work week resulting iseaere cut in pay of 25%. There was also a
50% change in my health insurance premium cosect@fe October 26, 2010 for $346 per
month.” Id. The resignation letter mentioned other changes td the economic cutbacks,
including the elimination of the paid half hour fanch and reductions in the amount of her paid
leave. Id. at 106-107.

Ms. Tielman then applied for unemployment compeasatOn November 30, 2010, the
DOES claims examiner denied her claim, on the gidhat she had failed to show good cause
for her voluntary resignation. App. 100. Ms. Taaln timely appealed. App. 103.

The parties appeared for a hearing before OAH analg 14, 2011. At that hearing, Ms.
Tielman testified that, as she had stated to heN GAperiors in October, the changes in her
compensation had made it impossible for her toiocaat supporting herself. Ms. Tielman
testified that there were “several reasons” forfesignation, and that “one was the reduction in
hours, approximately 25% drop in pay. Uh, there adarge increase to my health insurance
benefits. It went to $346, which created a haplsthbng with the, you know, reduction in pay.”
App. 49-50, Tr. 1.24-25 at page 49 through |.1-page 50.

Ms. Tielman also testified as to her other frustreg with the job, including reductions in
her responsibilities and changes in her role tihatigged the cut in her compensation. App. 57,
Tr. 1.15; App. 59, 1.22. When the ALJ inquired wikie did not resign earlier, given these

concerns, Ms. Tielman responded: “[FJirst of alhdve a family to support. | have financial
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obligations.” App. 58, Tr. 1.4-9. Accordingly, f@aome period of time, she decided to “stick
with it.” App. 58, Tr. 1.12. But the reduction hours and increase in her health insurance costs,
together with the “negative atmosphere” in theagffiwas “the last straw.” App. 58, Tr. .16-19.

On February 17, 2011, the ALJ issued a Final Ongsersing the Claims Examiner and
awarding benefits to Ms. Tielman. The ALJ’s finglsnof fact included the following:

3. At the beginning of October 2010, Employer lvegaerating
under a new contract with the District of Columbidhe new
contract provided less remuneration for Employsgsvices than
the previous contract. On October 12, 2010, Emgrltneld a staff
meeting at which it announced that because of ¢éhe contract the
total number of hours per week worked by all emp&syincluding
Claimant, would be reduced from 40 to 30. In additemployees
would be responsible for paying 50% of their heattburance
premiums instead of 0%. Exhibit 100. For Claimatitis
amounted to a 25% reduction in salary and an anditi$346 per
month for health insurance premium&l. The changes were to
take place immediately.

4. Given her reduced compensation and the incraa$eealth
insurance cost, Claimant determined that she coatdafford to
live on his [sic] current wages and that [s]he mussign.
Claimant resigned effective October 17, 201d).

App. at 122, Opinion at 3.

Although the Opinion noted that Ms. Tielman hadexignced difficulties at CAN prior
to the reduction in compensation, it specificalyncluded that she had resigned due to the
changes to her pay and insurance benefits anchaseé tother factors. The ALJ noted that Ms.
Tielman “alluded to other frustrations with her job. which led her to seek treatment from a
mental health therapist. However, these incidentairred well before she resigned, and I find
that the reduction in hours Employer announced ctolier 12, 2010 was the factor which led to
Claimant’s resignation.” App. 124, Opinion at 2.n.

Based on these facts, the ALJ found that “the reduisours and the corresponding

reduction in wages, combined with the additionalllea of $346 for health insurance premiums,

4
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was a substantial reduction in wages and condlitgteod cause connected with the work for
Claimant to voluntarily quit her work.” App. 128pinion at 6. Accordingly, the ALJ found
that Ms. Tielman had met her burden of proof anterd@ned that she was entitled to

unemployment benefits.

STANDARD OF REVIEW

CAN'’s appeal challenges the ALJ’s finding that Migelman had “good cause connected
with the work” for resigning from her position withe organization. That question is subject to
substantial evidence review. This is so becauke‘[determination of ‘good cause connected
with the work’ is factual in nature and turns onawla reasonable and prudent person in the
labor market’ would do under similar circumstanteGruz v. D.C. Dep’t of Employment Servs
633 A.2d 66, 70 (D.C. 1993%eeKramer v. D.C. Dep’t of Employment Serv&47 A.2d 28, 30
(D.C. 1982) (same). Because a fact-based ingsitiie province of OAH, this Court defers to
the agency’s findings, reversing only where theigien is not supported by substantial evidence.
SeeBerkley v. D.C. Transit, Inc950 A.2d 749, 762 (D.C. 2008) (applying substdrdvidence
standard to good-cause determinatidnjons v. D. C. Dep't of Employment Seré&hl A.2d
1345, 1346 (D.C. 1988) (same).

Contrary to CAN'’s portrayal, there is no portiontbé ALJ’s decision that warrante
novoreview. Pet. Br. at 9. The decision does notenakuch less turn on, any errors of law.
Instead, it makes two entirely factual determinmagioThat Ms. Tielman resigned from CAN
because she could not afford to live on her neetiuced compensation, and that she had “good
cause connected with the work” for doing so. Baftthese findings are supported by substantial
evidencej.e., “such relevant evidence as a reasonable mindtraigtept as adequate to support

a conclusion.” Ferreira v. D.C. Dep’t of Employment Serv867 A.2d 310, 312 (D.C. 1995)
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(citations omitted). This Court “will affirm thegancy’s findings of fact . . . as long as they are
supported by substantial evidence notwithstandivag there may be contrary evidence in the

record (as there usually is)ld.

SUMMARY OF ARGUMENT

Substantial evidence supports the ALJ’s factualifig that Ms. Tielman resigned from
her job because the reduced hours and the cormdisigoreduction in wages, combined with the
increase in her health insurance premiums, madeoitdifficult to make ends meet. The
employer’'s argument that Ms. Tielman resigned foeatirely different factual reason, “general
dissatisfaction with work,” was addressed direeity rejected by the ALJ, and there is no basis
for disturbing that finding on appeal.

The ALJ correctly found that the changes that reduger compensation not only were
the reason Ms. Tielman resigned, but were goodectursher to do so. Substantial evidence and
this Court’s precedents support the ALJ’s conclugiat Ms. Tielman’s actions were those of “a
reasonable and prudent person in the labor markéetthe same circumstances.” Contrary to
CAN'’s contention, Ms. Tielman was neither obligatext able to find a second job or to look for
another position prior to resigning. The questain‘good cause” looks to the employee’s
situation at her current job, not her prospectofaining another one.

There were no errors of law. There was {rev sé rule by the ALJ about a 25 percent
reduction in wages, as argued by CAN. InsteadAlh& after analyzing all the circumstances,
concluded that the 25 percent reduction in wagasbined with the increase in health insurance
premiums, constituted good cause in this case. ddrthe ALJ count health insurance

premiums as “wages.” The opinion always separateges and premiums and referred to “the
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additional burden of $346 per month for health iasge premiums” in connection with its
conclusion of “good cause.”

The employer’s reasons for the cutbacks are ireglevihe unemployment compensation
program is a remedial humanitarian program desigoguotect employees, not employers, from
financial hardship and to that end is liberally éwdadly construed. The final order is amply

supported by substantial evidence and should lrenaid.

ARGUMENT

SUBSTANTIAL EVIDENCE SUPPORTS THE FACTUAL FINDIN G THAT MS.

TIELMAN RESIGNED DUE TO A REDUCTION IN HOURS, A 25 PERCENT

REDUCTION IN WAGES, AND AN ADDITIONAL $346 PER MONT H FOR

HEALTH INSURANCE PREMIUMS.

The critical finding at issue here is the ALJ’s clusion that “[g]iven her reduced
compensation and the increase in health insurap&ts,cClaimant determined that she could not
afford to live on his [sic] current wages and thghe must resign.” App. 122, Opinion at 3.
CAN takes issue with this purely factual determomt contending that the ALJ “ignored”
evidence suggesting that Ms. Tielman resigned ‘tduber general dissatisfaction with work”
and not because of the changes in her compens&emnBr. at 1, 10.

The employer’s attempt to re-frame the record ia tase is not persuasive. CAN does
not dispute, and the ALJ found, that in OctobeR@10, the organization announced significant

changes in employee compensation and benefitswibigg to take place immediately. As the

ALJ found:

At the beginning of October 2010, Employer begarerafing
under a new contract with the District of Columbidhe new
contract provided less remuneration for Employsgsvices than
the previous contract. On October 12, 2010, Enwidyeld a staff
meeting at which it announced that because of ¢hnegontract the
total number of hours per week worked by all empks;
including Claimant, would be reduced from 40 to 36.addition,

7
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employees would be responsible for paying 50% efrthealth
insurance premiums instead of 0%. Exhibit 100.r E@imant,
this amounted to a 25% reduction in salary anddalitianal $346
per month for health insurance premiumid. The changes were
to take place immediately.

App. 122. This finding of fact represents the gpdied factual circumstances.

Ms. Tielman testified that as a result of thesengles, “I didn’t know how | was going to
make ends meet.” App. 55, Tr. [.23-24. The reiducin hours, which amounted to a pay cut of
25 percent, combined with the increase in her healsurance costs, left her facing “great
hardship.” App. 56, Tr. l.1. Accordingly, five g after being informed of the changes in her
compensation, she submitted her letter of resignatiThe letter emphasized those changes in
explaining why she was leaving her job. App. 106-0

These facts amply support the ALJ’s conclusion Mat Tielman resigned because she
could not support herself given the reduction im tnages and the increase in her health
insurance costs. CAN disagrees, and contendsMlsatTielman “quit due to her general
dissatisfaction with work.” Pet. Br. at 10. Thd.JA however, specifically considered Ms.
Tielman’s “general dissatisfaction” and determitleak it was not what caused her to leave. App.
124, Opinion at 5 n.2. The ALJ noted that althoidb. Tielman had experienced “other
frustrations” during her time with CAN, the compatisn changes and not these other
frustrations were “the factor which led to Claimantesignation.” Id. Substantial evidence
supports this finding. The October 17, 2010 resligm was close in time to the October 12,
2010 cutbacks, and Ms. Tielman explicitly referehtizose cutbacks in her resignation letter.
App. 106. By contrast, the other frustrations,tlas ALJ found, “occurred well before she
resigned.” App. 124, Opinion at 5 n.2.

While CAN may disagree with the ALJ’s weighing bktevidence, that is not a basis for
reversing the OAH decision. This Court’s “reviewtbe agency’s findings is limited.Cruz,

8
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633 A.2d at 70. As this Court statedHarreira, 667 A.2d at 312, “[this Court] will affirm the
agency’s findings of fact ... as long as they arepsug@d by substantial evidence
notwithstanding that there may be contrary evidendbe record (as there usually is).” Indeed,
even if the evidence that Ms. Tielman resignedotber reasons were more substantial than it is,
“the mere existence of substantial evidence conti@rthe [ALJ’s] finding does not allow the
[Clourt to substitute [its] judgment for [the ALJigdgment].” Bublis 575 A.2d at 305 (citations
omitted).

In this case, the record amply supports the ALislifg that the changes in her
compensation, which left her financially unablestgpport her family, were “the factor[s]” that
led to Ms. Tielman'’s resignation. Ms. Tielman sstified; her letter of resignation so stated;
and the ALJ credited her testimony in this rega@AN has offered no basis for disturbing the

ALJ’s findings on this critical fact.

. SUBSTANTIAL EVIDENCE SUPPORTS THE ALJS FINDING THAT THE
CHANGES IN MS. TIELMAN'S COMPENSATION CONSTITUTED “ GOOD
CAUSE” FOR HER TO RESIGN.

CAN next contends that even if Ms. Tielman did gesbecause of changes in her
compensation, those changes were not “good cawse’dluntarily terminating employment,
either because the changes were not legally sigmifior because a “reasonable and prudent
person” would have remained on the job despitecthieacks. Pet. Br. at 12-18, 20-23. Neither
argument is correct and neither warrants reversal.

Where an employee voluntarily leaves her positisime is entitled to unemployment
compensation if she demonstrates “good cause ctathewith the work for the voluntary
leaving.” 7 D.C.M.R. 8§ 311.4. The question of darause “is factual in nature, and turns on

what ‘a reasonable and prudent person in the labarket would do under similar
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circumstances.”Cruz, 633 A.2d at 70 citindramer v. D. C. Dep't of Employment Ser447
A.2d 28, 30 (D.C. 1982) (same). The ALJ’s detewtion on the “good cause” question will be
affirmed if it is supported by substantial evidencgeeBerkley 950 A.2d at 762l.yons 551
A.2d at 1346.

As discussed more fully below, the record in thasec contains substantial evidence that
the changes in Ms. Tielman’s compensation constitgiood cause for her resignation. First, a
change of this nature is the type of “good causeneoted with the work” that both the
unemployment regulations and this Court have reizegnas warranting a voluntary separation.
Second, the ALJ correctly found that Ms. Tielmaastions were consistent with what a
“reasonable and prudent person” in her positionld/tnave done. Finally, the ALJ’s findings
regarding the reduction in Ms. Tielman’s wages mld create any “per se” rule regarding wage
cuts, but instead, appropriately assessed the dacktsircumstances in this case to conclude that
the wage reduction here, in combination with thange in benefits, justified Ms. Tielman’s
decision to leave her job.

A. “Good cause” includes a reduction in compensatio such that the employee
can no longer support herself.

“In order to constitute good cause, the circunstarwhich compel the decision to leave
employment must be real, not imaginary, substgmiat trifing, and reasonable, not whimsical;
there must be some compulsion produced by extraneou necessitous or compelling
circumstances.” Cruz, 633 A.2d at 72 (citation omitted). The test, ading to the
unemployment regulations, is “what . . . a reastsalnd prudent person in the labor market
[would] do in the same circumstances.” 7 D.C.M.R318..5.

To aid in applying this test, the regulations sethf examples of factors that do and do

not constitute good cause. 7 D.C.M.R. 88 311.4, 81 Among the factors that do not pass

10
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muster are items unrelated to the workplace, suhn@arriage or divorce,” “personal or
domestic responsibilities,” and “resignation in @rdo attend school or training.ld. § 311.6;
seeLyons 551 A.2d at 1346-47 (holding that the desirediocate with a spouse was not good
cause for leaving work)iomillion v. D.C. Dep’'t of Employment Servd47 A.2d 449, 451
(1982) (finding that the offer of a higher-payingpj absent any evidence of conditions at the
current employment, did not demonstrate “good cawsmected with the work”). Good cause
also does not include reasonable or insignificdwainges in job conditions, such as a transfer of
position that is “reasonable” or a “minor reductiarwages.” 7 D.C.M.R. § 311.6ge Bowen v.
D.C. Dep’t of Employment Sery€l86 A.2d 694, 698 (D.C. 1985) (finding that tla@lure to
receive a promotion or salary increase was not gaode for resigning).

On the other hand, good cause does include significhanges to working conditions or
compensation. 7 D.C.M.R. 8§ 311.7. Using that dah, this Court has recognized that a
reduction in hours may constitute good cause faviteg work. SeeBerkley,950 A.2d at 762. In
Berkley the employee’s hours had been reduced from atifod schedule to one of
approximately four hours a day, with some daysrofteno hours at all. Id. Under these
circumstances, the Court held, “[i]t is understdnidahat a reasonable person who experienced
such a change in hours would seek other employmefth employee may also demonstrate
good cause by showing serious concerns about thadoger's financial stability and the
likelihood of continued employmentSeeBeynum v. Arch Training Cente998 A.2d 316, 319
(D.C. 2010)Cruz, 633 A.2d at 71-72.

Applying these principles to this case, the ALJreotly found that Ms. Tielman had
“good cause” to leave her employment with CAN. Tireumstances that caused Ms. Tielman

to resign were “real,” “substantial,” “reasonablegnd compelled by changes in her
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compensation that caused her great financial hgrdsbruz, 633 A.2d at 72. Ms. Tielman did
not leave for “personal reasons” or to take advgmtaf another opportunity. Nor does CAN
even attempt to claim that the reduction in her egagzas “minor,” or that the increase in her
health premiums was insignificahtinstead, the record makes clear, and the ALJdptivat Ms.
Tielman left her job because the changes in hepemsation made it impossible to “make ends
meet” and to continue supporting her family. ApR2, 124, Opinion at 3, 5. The record also
indicates that because of the restructuring ofvinanking day, which now required an hour of
unpaid lunch time, it would be impossible for Mgelinan to take a second part-time position or,
presumably, to spend significant time looking fdyedter job. App. 56, Tr. |.17-24.

As in Berkley it is “understandable that a reasonable person @xperienced such a
change in hours,” and a corresponding reducticsalary and increase in benefits, would feel it
necessary to leave the work in order to pursuebptying opportunities. The ALJ so found in
this case, based on the substantial evidence snrétiord, measured against the definition of

“good cause” set forth in the regulations and awest by this Court.

2 Contrary to CAN’s contention, the ALJ did not courealth insurance premiums as

“wages.” Finding of Fact 4 makes clear that the tare separate: “[G]iven her reduced
compensatioand the increase in health insurance costs, Claimeterchined that she could not
afford to live on his [sic] current wages and tfglhe must resign.” App. 122, Opinion at 3
(emphasis added). In its concluding paragraph,Qp&ion again separated the reduction in
wages from “the additional burden of $346 per mdaotthealth insurance premiums.” App. 125,
Opinion at 6. The ALJ properly evaluated that &ddal burden as part of the “good cause”
inquiry into “the circumstances which constituteogacause connected with the work ... based
upon the facts in each case.” 7 D.C.M.R. § 311/nd the statutory definition of “wages,”
which forms the center of CAN’s argument on thisnporelates to the calculation of benefits
and has nothing to do with what factors constitgt®d cause” for leaving a job. Ironically, the
ALJ performed exactly what CAN’s brief complains sMacking: “a fact-specific inquiry that
turns on the specific circumstances of each caBet. Br. at 13.
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B. The record in this case supports the “reasonablend prudent person”
finding necessary for a determination of good cause

CAN attacks the ALJ’s good-cause determinationtenground that no “reasonable and
prudent person in the labor market” would havegmesid from Ms. Tielman’s job. Pet. Br. at 17.
CAN argues that “under the facts and circumstanédhis case, it was neither reasonable nor
prudent for Tielman to voluntarily quit,” but it ate any of the facts and circumstances found by
the ALJ. Thus, CAN argues that “in failing to pees evidence beyond the reduction in her
wages, Tielman failed to meet her burden. Hernclér benefits should be denied.1d.
However, Tielman presented substantial evidencgdihe the reduction in her wages.” As the
ALJ found, Ms. Tielman proved the increase in Healisurance costs and also presented
unrebutted testimony, corroborated by her writt@signation letter, that these combined
cutbacks made it impossible for her to supportfaenily.

Nonetheless, CAN contends that Ms. Tielman didawbt‘reasonably and prudently” in
leaving her job. In particular, CAN suggests thMg. Tielman’s actions were unreasonable
because 1) she did not seek a part-time job; 2)dahenot try to obtain another job before
resigning; 3) the “Great Recession” should havesrded her from leaving even the meager
employment she now had at CAN. None of these aegisnwithstands scrutiny.

1. CAN contends that Ms. Tielman cannot meet teasonable and prudent person” test
because instead of resigning, she could have useddwly-acquired ten hours per week to
secure another part-time job rather than resignsaett unemployment compensation. Pet. Br.
at 20-21. That argument is both factually and llggamcorrect. As a factual matter, Ms.
Tielman testified that because of the way in whiZkN had rearranged the workday — replacing
a half-hour of paid lunch with an hour-long, unphidch break — it would be impossible for her

to obtain a part-time employment because she haehtain at or near the office for most of the
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day. App. 56, Tr. 1.17-24. CAN did not disputer hestimony on this point or present any
evidence to the contrary.

Moreover, even if the evidence in this record diggest that Ms. Tielman could have
obtained part-time employment, that fact would elévant to the good-cause determination in
this case. Examining courses of action that wdwdde been “more prudent” is “a patent
misapplication of the ‘reasonable and prudent persest set forth in [the unemployment
regulations].” Bowen 486 A.2d at 698 n.5. “The issue is whether therant’s actual course of
conduct was reasonable and prudent, not whetheg stimer course of conduct would have been
more prudent.” Id. The only question in this case is whether, gitlea reduction in her
compensation to a point at which she could not supper family, Ms. Tielman acted
reasonably in leaving her job. As discussed abitneALJ correctly found that she did.

2. CAN also argues that Ms. Tielman should havengtted to find other employment
before quitting. Pet. Br. at 20. That is not riegg for unemployment compensation. Even if it
were, CAN’s contention is unsupported by substaetieddence in this record, given that CAN
introduced no evidence that she did not begin logpkor other work between the announcement
of cutbacks and her October 17 resignation letidor, for the same reasons that precluded her
from obtaining part-time employment, could Ms. Tein have used her extra ten hours per
week “to at least try to find other employment thauld have paid . . . her previous wage.” Pet.
Br. at 21. Because of CAN'’s restructuring of therkday, the reduction in hours did not
increase Ms. Tielman’s free time in any meaningfal. She therefore was no better positioned
to look for full-time work than she was to workecend job. App. 56, Tr. |.17-24.

For this reason, CAN’s reliance on good-cause aasdétom lllinois and Missouri is

misplaced. SeePet. Br. at 21-22 (citingpivision of Emp’'t Sec. v. Labor & Indus. Relations
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Comm’n 625 S.W.2d 882 (Mo. Ct. App. 1981) a@dllier v. lllinois Dep’t of Emp’'t Sec510
N.E.2d 623 (lll. App. Ct. 1987)). In both caséds tourt specifically noted that the claimant, as
a result of a reduction in hours, had more timelabke to look for other work and therefore that
leaving the current employment was not justifiéke Collier510 N.E.2d at 624, 62®ivision

of Emp’'t Se.625 S.W.2d at 885. Ms. Tielman did not have dpportunity available to her.
Nor, even if she had, would CAN’s argument necelysprevail. While CAN relies on a few
cases from outside this jurisdiction holding thatealuction in hours is not good cause for
resigning, other state courts have gone the ompu&ly, ruling that a reduction in hours is good
cause without reference to a claimant’s abilitgéek other work.

More fundamentally, CAN’s argument that Ms. Tielnsould have tried to find another
job before resigning turns the unemployment comaigms scheme on its head. An individual is
not eligible for unemployment benefits if he leavas job for another one, because that
individual is employedin the new position. The only individuals entitléo unemployment
benefits are those who leave work without anotlositipn in place. For those individuals who
leave voluntarily, the question is what caused themeave, not what their prospects are or how
hard they tried to find other employmer8eel4 D.C.M.R. 88 311.5 - 311.7.

Put another way, as this Court’'s line of unemplogtneaselaw makes clear, the
“reasonable and prudent person” test looks to hogaaonable person would have reacted to the

job at hand, not to the potential for finding orekeng another one. In fact, a number of these

3 See, e.q.Grier v. Dep't of Employment Sed3 Wn. App. 92, 96-97 (Wash. Ct. App.
1986) (finding a 33 percent reduction in pay angunrement that claimant pay half her health
insurance premium was an “unreasonable hardshipg thus claimant was eligible for
unemployment compensatior§hip Inn, Inc. v. Commonwealth Unemployment Condp.(8
Review 412 A.2d 913, 915 (Pa. Commonw. Ct. 1980) (figdimat a permanent reduction in pay
by approximately 25% was “so substantial as toteragnecessitous and compelling’ cause for
the claimant's voluntary termination” and addititbypahat the claimant had not refused “suitable
work” when given the choice between a 25% redudtiquay or voluntary quit).
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cases concern an employee who voluntarily leftoaipoorder to take another position, albeit one
that failed to materializeSee, e.g.Beynum 998 A.2d at 317Berkley 950 A.2d at 755Cruz

633 A.2d at 68. None of these cases give any wéagtihe claimant’s efforts, or lack thereof, to
find and keep another job. Rather, the sole facwesach case has been on the conditions of the
job left behind, not the employee’s prospects ufaaving it. See Beynum98 A.2d at 319
(noting that the employee’s “uncertainty regardmag future at Arch” was a “legally significant
fact” in applying the “reasonable person’ test fgood cause™);Berkley 950 A.2d at 7621t

is understandable that a reasonable person whaiemped such a change in hours would seek
other employment.”)Cruz, 633 A.2d at 71 (allegations of the employer’safinial instability
and actions of other staff members “merit scrutumgler the ‘reasonable and prudent person”
test).

3. Finally, CAN’s reliance on generalized employinstatistics does not defeat Ms.
Tielman’s showing of good cause in this case. sseace, CAN argues that no prudent person
would relinquish a job, no matter how much her cengation had been reduced, in times of
high unemployment. Pet. Br. at 22-23.

With this argument, CAN attempts to carve out a @&a wholly unworkable exception
to the good-cause standard set forth in the ungmmat law. Neither the statute nor the
regulations make any reference to the broader gmmaot conditions in determining good cause,
and CAN cites no case in which this Court has ¢sken that factor into account. That is
unsurprising, because it is difficult to imaginewh@an ALJ would apply such a standard in
individual cases. It is not clear, for examplewhoad the job market would have to be in order
to make a difference in a good-cause analysis. idldrclear how ALJs would measure that

market — whether by national, regional, or Distictemployment figures, and whether by

16

\\DC - 090334/001186 - 3301881 v4



unemployment for all individuals, or only for thos&h experience, education, and skills similar
to the claimant’'s. Nor does the sole case CANsdibe this proposition offer any guidanc8ee
Jones v. Dep’t of Laborl40 Ill. App. 3d 699 (lll. App. Ct. 1986). Indethat case considered
an entirely unrelated question: whether a claimaimd took a substantially lower-paying job,
and then left it, could collect unemployment beeatl®e most recent job was “unsuitable.” The
court held that it was not, because it was sintilathe previous job in all but wages and the
claimant had no prospect of obtaining anythingdsettd. at 702. The question here, however,
does not involve comparing two jobs against onetharo nor does it concern Ms. Tielman’s
chances of finding other employment. Nor is thearg evidence in the record on that issue.

Aggregate unemployment statistics are not reletanvhat a reasonable and prudent
person would do given a particular occupation, Iskdnd employment prospects. CAN'’s
assertion that no reasonable and prudent employpegdwesign in this labor market is mere
argument of counsel, and it is insufficient to tefuhe specific good cause shown by Ms.
Tielman, and found by the ALJ, based on the reaotHis case.

Moreover, the effect of CAN’s proposed exempticonirunemployment benefits during
economic downturns would be to weaken the unempdoyraompensation safety net just when
it is most needed (and, in addition, to allow empls to coerce employees to accept unilateral
cuts in hours, pay, and benefits for fear thateghsrno alternative). This is not the law in the
District. Indeed, during theery 2010 economic downturn that caused the cuthackMs.
Tielman’s hours, wages and benefits, the Distric€olumbia Council was explicit in amending
the unemployment statute that “[ulnemployment iasge is a critical part of the safety net

during these economic times even more considehagthe District’'s unemployment rate has
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topped 12%.” D.C. Council Comm. on Hous. and Waorgé Develop.Report on Bill 18-455
“The Unemployment Compensation Reform Amendmeraf 210" (April 14, 2010) at 1.

The employer’'spse dixitargument on appeal that Ms. Tielman’s resignasarot “what
a reasonable and prudent person in the labor mavkedd] do in the same circumstances” is not
supported by any evidence in the record, nor byrafytation of the financial hardship on Ms.
Tielman resulting from the changes to her compemsatt is insufficient to overcome Ms.
Tielman’s showing of good cause.

C. The ALJ appropriately considered the 25 percenteduction in Ms. Tielman’s
wages in the context of other changes in her compsation and their
aggregate impact on her financial circumstances.

Separate from attacking the good-cause findingt®merits, CAN argues that the ALJ
committed legal error by finding that Ms. Tielmar2S percent reduction in wages waer se
“good cause” under the unemployment regulationgt. Br. at 12, 14. Contrary to CAN'’s
contention, however, the ALJ never mentioned angnapplied ger setest for “good cause”
or anything else. The ALJ did not find, as a nratfelaw, that a substantial reduction in wages
necessarily constitutes good cause in every sinatiinstead, the ALJ made detailed factual
findings that the 25 percent reduction in wagesntbined with the additional burden of $346
per month for health insurance premiums” (App. 1@%jnion at 6), meant that Ms. Tielman
“determined that she could not afford to live” dretnew compensation and therefore must
resign. App. 122, Opinion at 3. Far fronpar setest, the ALJ correctly considered, as is
required by 7 DCMR 8§ 311.5, all “the circumstancast all “the facts in each case.”

Because there was nothipgr sein the ALJ’s analysis, CAN’s lengthy attack par se
rulings is simply beside the point. The ALJ’s aiséd of the question of reduction in wages was

not, as CAN contends, an attempt to justify a gerude about “substantial” wage reductions.

18

\\DC - 090334/001186 - 3301881 v4



Instead, the opinion reflects the opposite: anstigation of what wage reductions are “minor”
such that theyannotconstitute good cause under the D.C. unemploymegilations.See7
DCMR § 311.6(b) (excluding “minor reductions in ves§ from factors constituting “good
cause”)! In considering the issue, which this Court hasyet addressed, the ALJ reasonably
concluded that the reduction was not “minor” in faetual circumstances of this case because
Ms Tielman “determined that she could not affordite@ on [the] current wages.” App. 122,
Opinion at 3. Such a finding was particularly apgprate because, as this Court has emphasized,
“the sufficiency of a claimant’s asserted justifioas must be considered in light of the remedial
purposes of the statute.Cruz 633 A.2d at 71. Here, the established financatdship on a
single mother with two children is a particularlgnapelling justification to seek employment
elsewhere.

CAN'’s misreading of the ALJ’s opinion also rendé&rgely irrelevant its discussion of
the cases cited in that decision. Pet. Br. at Z4-CAN'’s discussion of these cases emphasizes
that there is nper serule based solely on wages, but of course the @dplied no suclper se
rule in finding good cause in this case. And etrenOhio and New York cases on which CAN
relies only underscore the principle that “goodsegus a fact-specific determination to be made
with reference to the specific circumstances ofdage. In thé&tapletoncase, for example, the
court held that while a 66 percent reduction inrsamight constitute good cause if it were the
only fact at issue, the record contained otherofactveighing against the employee, including
that the employee was “significantly, if not printgrresponsible for the situation that led to her
reduced hours”; and that the reduction in hours lkady to be “only temporary,” covering a

two- to three-week periodStapleton v. Ohio Dep’t of Job & Family Servs53 Ohio App.3d 14,

N CAN mentions in passing the District’'s exclusion7 DCMR § 311.6(b), but does not
attempt to argue that this exclusion applies to Malman. Pet. Br. at 12.
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22-23 (Ohio Ct. App. 2005). Taking all these factgether, the court found that the employee
did not have “just cause” for leaving workd. at 23. Similarly, inEbiske the court found that
the employee lacked good cause because she hgde@siot only due to a reduction in hours,
but because of “friction with her supervisoMatter of Ebiske306 A.D.2d 777, 777 (N.Y. App.
Div. 2003). The court did not address, much lessdi, whether a 25 percent reduction in hours
alone could constitute good cause for leaving work.

The ALJ in this case did not find that a 25 peraealuction in wages wgser segood
cause under the District's unemployment regulatio8$e did find that, in this case, taking all
the circumstances into account, the changes inTh$éman’s compensation created good cause
for her to leave her employment with CAN. Thatdiimg is supported by substantial evidence

and should be affirmed.

. CAN’S MISSION AND BUDGET CONSTRAINTS ARE IRREL EVANT.

CAN contends that because the reduction in wageé$anefits were part of a “collective
sacrifice in the interest of the organization’svsual,” it was not reasonable for Ms. Tielman to
leave her job. Pet. Br. at 23. But the employegeéasons for changing Ms. Tielman’s
compensation, however understandable, have nonigeari whether she had good cause for
resigning. Nor is the organization’s laudable rrofip mission relevant to its duty to pay
unemployment benefits. As discussed below, thenpi@yment compensation scheme looks to
the impact on the employee of employment decisionsto the employer’s financial or other
considerations.

A. The ALJ was not required to consider CAN’s reasns for making cutbacks.

CAN argues that its reduction in hours and increasasurance costs did not constitute

“good cause” because they were a necessary finameiaequence of the city’s cut in funding to
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the organization. Pet. Br. at 18. But under thstriat's unemployment law, an employer’'s
financial circumstances do not negate its empldystedutory entitlement to unemployment
compensation. The “reasonable and prudent perstaridard set forth in the regulations
requires an objective consideration of the workawmditions that motivated the individual's
voluntary resignation. That standard does not ghabecause of the employer’s financial
condition; the sole focus is the impact on the eygé.

This Court has never recognized an exception tégbed cause” standard for employers
in financial difficulty. Indeed, its precedentsnepel the opposite conclusion. @ruz, this
Court remanded to the ALJ for findings as to whetheclaimant’s economic anxiety about
potential cutbacks was “good cause connected Wwehatork” sufficient to justify benefitsSee
633 A.2d at 66. The Court noted that Mr. Cruzer alia, “alleged that UPO was in a financial
crisis, that employees had been furloughed, thabdieved that his position was at risk, and,
implicitly, that he would soon be out of work if logd not secure another jobld. at 71. The
Court did not even suggest that the employer’'s nioied difficulty justified denying
unemployment benefits. To the contrary, UPQ’s dfinial crisis” was potential “good cause
connected with the work” for the employee to residd.; see also Beynun®98 A.2d at 319
(noting that an employee who left because the eyepldid not have work for her may, “taking
into account all the relevant circumstances, have satisfied the “reasonable person’ test for
‘good cause.”). The remands in these cases dir@uggest that employer financial difficulty is,
if anything, a factor that supports rather thanarmdnes an employee’s claim of “good cause”
for resigning.

In inviting the Court to create a new, employerdazhgxception to the unemployment

benefits scheme, CAN relies on several intermedippellate holdings from other states — none
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of which has ever been cited with approval by @airt and none of which reflect the law in the
District of Columbia. Pet. Br. at 18-20. Its hgaeliance on the Indiana intermediate appellate
decision inBest Chairs Inc. v. Review Bd. of Indiana Dep'Widrkforce Dey 895 N.E. 2d 727
(Ind. Ct. App.2008), is particularly misplaced. aftcase applied a wholly different standard,
unique to Indiana, that an employee has good ceusesign and is entitled to unemployment
benefits only where “the circumstances [are] soaundér unjust as to compel a reasonably
prudent person to quit work.” 895 N.E.2d at 73he Indiana “unfair or unjust” test is not the
law here> Such a test is inconsistent with numerous preusdef this Court includinginter
alia, Cruz and Jones supra (both holding that the statutory purpose is to tpob employees
against economic dependency”).

Nor do the other cases CAN cites support its atteémgarve out an exemption to the
unemployment law for employers facing financialgzaare. NeitheWhite v. Levin@or Hedrick
v. Employment Divisiotiurns on the employer’s financial condition, nared either consider
evidence of the type in this record: the devaggatimpact on the employee of the changes in her
compensation. See White v. Levines2 A.D.2d 1003 (N.Y. App. Div. 1976)dedrick v.
Employment Division548 P.2d 527 (Or. Ct. App. 1976).

Whatever is done in intermediate appellate courtstiher states under different statutes,
the intent of unemployment compensation in theri2isof Columbia is clear in the text of the

statute, its regulations, its legislative histondahis Court’s precedents. This Court has held

> Ironically, Best Chairsinvolved a transfer of the employee to anothelrtioie position

with full benefits rather than remaining in her gdsition which was changed to part-time with
no benefits. 895 N.E.2d at 728. Here, employeNGAfered no such transfer option to Ms.
Tielman (who was not able to receive a full-timesigion or full benefits). In the District, the
law on “transfer” is stated in 7 DCMR § 311.6(cjré&nhsfer from one type of work to another
which is reasonable and necessary” shall not dotstgood cause connected with the work for
voluntary leaving). Thus, even as to transferrotler full-time job, the issue iBest Chairs
the District does not use the “unfair or unjusstte
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repeatedly that the purpose of the District's Axtnot to protect the employer in economic
downturns, but rather “to proteemployeesgainst economic dependency caused by temporary
unemployment and reduce the need for other welfaograms.” Cruz, 633 A.2d at 69
(emphasis added¥ee also Jones v. D.C. Unemployment Comp. 3&%.,A.2d 392, 395 (D.C.
1978); Cohen v. District Unemployment Compensation, B8. U.S. App. D.C. 222, 223, 167
F.2d 883, 884 (1948) (“the Unemployment Compensathct [must] be interpreted in
accordance with its purpose”). This Court has aggly held that to accomplish this statutory
purpose, “generally, the [unemployment compenshtstatute should be construed liberally,
whenever appropriate to accomplish the legislativective of minimizing the economic burden
of unemployment.”Bublis 575 A.2d at 303Green v. District of Columbia Dep't of Employment
Servs,. 499 A.2d 870, 875 (D.C. 1985)uyoting Thomas v. District of Columbia Dep't of bab
409 A.2d 164, 170-71 (D.C. 1979)). That “econorbizden of unemployment” falls on the
employee, not the employelt is the employee who is entitled to the finan¢iamanitarian aid
of the law.

B. CAN'’s nonprofit status does not affect Ms. Tielran’s entitlement to benefits.

The remedial purpose of the unemployment compeirsddiw applies equally to non-
profits like CAN. Indeed, many of this Court’s peglents concern unemployment benefits to
employees of non-profitsSee Beynun®98 A.2d 316Chimes District of Columbia v. Kin§66
A.2d 865 (D.C. 2009)Coalition for the Homeless v. D.C. Dep’t of EmpleyinServs.653 A.2d
374 (D.C. 1995)Cruz 633 A.2d 66. Employees who have accepted loafariss to work for
nonprofit organizations that provide community s&g should not be penalized when seeking
unemployment benefits. And however laudable CAdEsire to continue serving individuals

with mental illness by reducing hours rather thaitticg staff, the inquiry in this case is not
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about CAN’s motives but rather the effect of itdi@es. The fact remains that a substantial
reduction in compensation can be — and in this,a@ase — good cause to resign for an employee
like Ms. Tielman, who have financial obligationstteir families that they can no longer afford
to meet.

CAN cites D.C. Code 8 51-103(h), which gives noafippremployers the option, not
available to other employers, of electing direabliity for unemployment benefits. Pet. Br. at
24. That provision, however, does not exempt enmgadeyof non-profits from entitlement to
unemployment benefits and does not bear on Msméiels right to those benefits. If anything,
this reference suggests that CAN may have eleaietbrpay for unemployment insurance. But
even if that is the case, CAN’s choice is no reasoteprive Ms. Tielman and her family of this
important statutory protection. That the Distgotes non-profits this choice and that CAN — to
use its own words that it applied pejoratively ts.Mielman, Pet. Br. at 22 — decided to “take a
chance” on self-financing its obligations to theemployed is not a reason to create a new

exemption to the statutory entitlement of a norfipsoformer employees.

CONCLUSION

For all the reasons set forth above, the final omfethe Administrative Law Judge
granting unemployment compensation benefits toTMsaman should be affirmed.
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